ANALITIKA

Center for Social Research

DEVELOPING PROACTIVE TRANSPARENCY IN
BOSNIA AND HERZEGOVINA: KEY SUCCESS

AND FAILURE FACTORS'

Author: Nermina Voloder

Proactive transparency is still a novel concept in the Bosnian-Herzegovinian
civil service, and only a few institutions have started to implement it. Rese-
arch shows that a substantial number of institutions do not publish even the
basic information on management, structure, scope of authority, budget and
programmes. Poor transparency results are contingent on numerous factors

such as an outdated and fragmented legislative framework, underdeveloped
administrative culture in the institutions, conservative interpretation of the
regulations, and civil servants’ low level of knowledge of the basic principles
of proactive transparency.

INTRODUCTION

Transparency and openness of public in-
stitutions, and the right of citizens to
know how the government makes deci-
sions and spends public money, are the
cornerstones of democratic society. Over
the course of history, the concept of trans-
parency itself has been interpreted and
implemented in different ways. From the
initial idea that institutions of government
are obligated to make information acces-
sible upon a citizen’s written request, the
concept of transparency has evolved sig-
nificantly, and nowadays it means that in-
stitutions have the obligation to use the
benefits of IT technologies and the inter-
net to publish, proactively and without
waiting for individual requests, the infor-
mation and data they possess.

Public information is used by different ac-
tors in society, therefore its availability is
prerequisite for the normal progress of a
variety of social, political, economic, legal
and administrative processes. Thus, pro-
active transparency affords citizens faster,
simpler, cheaper access to public services,
and it generally makes it easier for them
to exercise their rights. At the same time,
the media and CSOs use public informa-
tion to monitor the work of public institu-
tions and point out irregularities and dif-
ferent kinds of abuse committed by the
government, which is how they contrib-
ute to the development of a more respon-
sible administration. Moreover, access to
the information possessed by the public
administration is of particular importance
for economic operators, juridical persons,
entrepreneurs and foreign investors, as
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the success and ease of doing business
greatly depend on adequate and readily
available information. In addition, in the
era of the IT revolution, numerous com-
mercial enterprises are based on open
public information, which entrepreneurs
turn into new products and services, and
which they in turn place on the market.
Finally, proactive publication of informa-
tion has benefits for public institutions
themselves, as ready availability of infor-
mation on the scope of authority of an in-
stitution, its activities and public services
reduces the need to respond to individual
enquiries and requests by citizens, which
disburdens the administration, improves
efficiency and reduces costs. At the same
time, transparency helps develop the rep-
utation of institutions and the citizens’
trust in their work.

This is why many democratic countries
have adopted the principles of proactive
transparency, with some of them assum-
ing the role of leaders in this area. For
instance, in the United Kingdom, a great
deal of information on public affairs and
officials is published, such as the salaries
of all employees and the costs incurred
ran by all government offices.” In the
United States of America a web portal has
been launched for access to public data
bases, which are widely used for the de-
velopment of innovations and entrepre-
neurial activities. Over the last few years,
Denmark has focused on publishing large
amounts of data which citizens, the busi-
ness sector and public institutions use on
a daily basis, in order to modernise public
administration and achieve savings in the
public sector.” Countries from the Western
Balkans region have also made substantial
advancements, especially Croatia, which
has included in its legislation provisions on
proactive transparency and the right to re-
use public data." Proactive transparency is
being promoted through a variety of global
initiatives, such as the Open Government
Partnership," a movement for transparen-

cy in the area of environment protection,
which has resulted in the adoption of the
Aarhus Convention," Extractive Industries
Transparency Initiative,"" Open Contract-
ing Partnership,* and many others.

Bosnia and Herzegovina lags behind sub-
stantially, which has a negative impact on
the whole society. Research shows that
citizens express a low degree of trust in
public institutions year after year: accord-
ing to Analitika’s 2014 and 2015 research
conducted on a representative sample of
1000 respondents from all over BiH, as
many as 70 respondents do not trust the
governments on the state, entity and can-
tonal level.* Similarly, over the last four
years, the perceived level of corruption in
BiH has constantly been on the rise.¥ The
disastrous impact of unreformed public
institutions on competitiveness in Bosnia
and Herzegovina has been recorded by
the World Economic Forum, whose re-
ports show that the inefficient state bu-
reaucracy, corruption and instability of
the institutions are among the main rea-
sons for poor conditions for the develop-
ment of competitiveness in Bosnia and
Herzegovina.“ Thus the 2015/2016 report
rates Bosnia and Herzegovina as 137th out
of 140 countries when it comes to wast-
ing budget funds, and as 133rd when it
comes to public policy transparency.* It is
evident that public administration reform
is in still in its initial stage, and that a more
efficient system of provision of public ser-
vices is needed, which is stated in the lat-
est European Commission report on Bos-
nia and Herzegovina of November 2016.%"

The results of the research, presented be-
low, show that most institutions are still
very much closed to the public, and that
there are no adequate public policies to
promote the principle of proactive trans-
parency in practice. The development of
proactive transparency is also influenced
by factors other than public policy, such as
the administrative culture and openness



of institutions towards the public, reluc-
tance to change, the capacities, knowl-
edge and skills of institutions necessary
for the application of the principle of pro-
active transparency, and the engagement
of CSOs, the media and donors.

PROACTIVE TRANSPARENCY IN BIH
PUBLIC INSTITUTIONS

The analysis of proactive transparency
in public institutions was based on the
document titled Standards of Proactive
Transparency in Public Administration in
Bosnia and Herzegovina® which identifies
38 types of documents and information
which should be published on the official
websites of public institutions. These in-
clude: budget information (budget, execu-
tion report, etc.), public procurement re-
port (procurement plan, contracts, etc.),
strategic documents (mid-term work plan,
sectoral strategies, etc.), operative infor-
mation (work plan, reports), organisation-
al information (laws, internal structure,
salaries), FOI (index-register, guide FOI re-
quest form, etc.).

The analysis of the websites of 68 state-
level public institutions points to their ex-
cessive lack of transparency: on average,
public institutions proactively publish only
34.8% of the 38 types of information listed
in Standards of Proactive Transparency in
Public Administration in Bosnia and Herze-
govina. This means that most institutions
do not publish key information on their
work, structure, plans and achievements,
income and expenditure. When it comes
to individual categories of information,
budget-related information is least avail-
able: around 90% of institutions do not
publish even the most basic budget infor-
mation, while 80% of them do not pub-
lish their budget execution report. By May
2016, not a single institution had pub-
lished its employees’ salaries. A very low
degree of transparency was recorded in

the domain of operative information: 62%
of the institutions do not publish their an-
nual work plan, whilst almost 70% of in-
stitutions do not publish their reports.
Also, very few institutions have published
their audit reports (13%), the rulebook on
internal organisation and job classification
(25%), and the anti-corruption plan (30%).

It bears stressing that the Standards of
Proactive Transparency in Public Adminis-
tration in Bosnia and Herzegovina are not
legally binding, which means that pub-
lishing most of the information recom-
mended by the Standards is not compul-
sory under law, and only a few institutions
have begun to implement them. However,
transparency is limited even in the case of
information which public institutions are
legally required to publish, such as pub-
lic procurement plans, index-register of
information possessed by the institution,
FOI guide and FOI request form. Graph
1 gives an overview of the availability of
the 38 categories of information defined
by Standards of Proactive Transparency in
Public Administration in BiH on the web-
sites of the 68 analysed state-level institu-
tions from May 2016.

In spite of the fact that the results were
generally poor when it comes to proac-
tive transparency on the state level, the
research has shown that certain institu-
tions have established good practices in
this domain, while others stand out in par-
ticular, such as the Public Administration
Reform Coordinator’s Office — the only
institution which by September 2016 had
published its employees’ salaries, public
procurement contracts, statements on
conducted consultations, as well as all the
information from the categories ‘organisa-
tional information” and ‘FOI’.¥i" The table
below gives an overview of the results of
the analysis of proactive transparency in
the ten most advanced state-level insti-
tutions, based on two rounds of research
conducted in May and September 2016.
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Graph 1: Overview of availability of informazion on BiH institutions’ websites
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Table 1. Proactive transparency levels of ten state-level institutions
(May, September 2016)

Institution

Public Administration
Office (PARCO)

Directorate for European Integration (DEI)

Agency for the Development of Higher Education

and Quality Assurance of BiH

Agency for Statistics of BiH

Food Safety Agency of BiH

Ministry of Justice of BiH

Personal Data Protection Agency in BiH
Parliamentary Assembly of BiH

Ministry of Human Rights and Refugees of BiH

Reform Coordinator’s

Agency for the Prevention of Corruption and

Coordination of the Fight Against Corruption of

BiH

May 2016 September 2016
Result . Result .
(%) Ranking (%) Ranking
63.16 3. 87.72 1.
67.54 2. 78.07 2.
74.56 1. 77.19 3.
50.88 7. 64.04 4.
58.77 5. 57.89 5.
50.00 8. 57.02 6.
50.00 8. 55.26 7.
60.53 4. 55.26 7.
49.12 9. 53.51 8.
53.51 6. 48.25 9.

Sources: Analitika — Center for Social Research, Results of the Research on Proactive Transparency of
Public Institutions in Bosnia and Herzegovina (Sarajevo: Analitika, 2016); Analitika — Center for Social
Research, Proactive Transparency in Institutions of BiH: Good Practice (Sarajevo: Analitika, 2016).

FACTORS INFLUENCING THE
DEVELOPMENT OF PROACTIVE
TRANSPARENCY IN BIH

The success of the public sector in re-
sponding to the demands of proactive
transparency is contingent on a multitude
of factors, such as adequate public poli-
cies, the administrative culture within in-
stitutions which determines how open
they are to the public, the resources and
capacities for the implementation of pro-
active transparency principles and poli-
cies, and the pressure and interest vested
by the public and other social actors in
public institutions’ transparency.®™ Below
we discuss each of these factors in the BiH
context.

Inadequate Legislative Framework

In Bosnia and Herzegovina there are no
policies which systematically regulate pro-

active publishing of public information,
which is one of the most significant factors
hindering the development of proactive
transparency. State and entity freedom of
information acts, unlike such laws in many
other countries, do not contain provisions
on compulsory proactive publishing,™ nor
do they specify which categories of infor-
mation public institutions have to publish
proactively™. Additionally, FOI and other
policies do not lay down the obligation to
publish public data in formats that make it
possible to use the data for other purpos-
es, which is a deviation from the standards
and practices in this area.* As a conse-
guence of inadequate policies, the idea
of transparency remains an abstract term
which does not provide institutions with a
clear framework and guidance on how to
raise transparency to a higher level.

However, the obligation to publish infor-
mation proactively does exist in some
form, and is laid down in a number of
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sectoral laws and rulebooks. Thus, for in-
stance, the Law on Public Procurement
of BiH prescribes the publishing of pub-
lic procurement plans, calls for tenders,
award notices, overviews of concluded
and realised contracts, and a statutory
instrument prescribes gradual publish-
ing of tender documentation on a pub-
lic procurement web portal, such that
the publishing of tender documentation
from all public procurement procedures
will be compulsory as of 2018.%/ The Rec-
ommendations for the Design and Main-
tenance of Web Presentations of Institu-
tions of the Republika Srpska lay down
three categories of information that has to
be published, and eight categories, includ-
ing open data, whose publishing is recom-
mended.* The state-level Rulebook on
Consultations of BiH obligates line institu-
tions to publish pre-drafts of legal regu-
lations on their websites for purposes of
public debate, and the publishing of annu-
al work plans, including legislation prepa-
ration and drafting plans.*

However, the above-mentioned proac-
tive publishing provisions are fragmentary
in nature and stem from different laws,
which hinders their consistent enforce-
ment. Also, sectoral regulations apply to
only a part of the information in the pos-
session of the public sector, and as such
cannot be considered a systemic solution
for the issue of proactive transparency.

Poor Institutionalisation

As there are no transparency policies, the
decisions on what information gets pub-
lished are the prerogative of the institu-
tion’s managers, which makes the system
subject to variation. Therefore the signifi-
cance of policies in this area lies not only
in the fact that they clearly categorise the
information which institutions have to
publish or act upon, but also in the fact
that they lay the foundation for the insti-
tutionalisation of proactive transparency

practices, which will not be influenced
by changes in management or conserva-
tive attitudes of the leading people in an
institution. In other words, if an institu-
tion has adopted proactive transparency
standards and policies, this is an impor-
tant precondition for building a more sta-
ble institutional framework which will not
change with election results.

Erroneous and Restrictive Interpretation
of the Provisions on the Protection of Pri-
vacy

Proactive publishing of information is con-
siderably hindered by erroneous and re-
strictive interpretation of regulations on
the protection of personal data. Based on
interviews with representatives of public
institutions, we may conclude that civil
servants do not know how to protect per-
sonal information correctly without lim-
iting access to information of public in-
terest, such as the names and salaries of
public administration employees. ™

ADMINISTRATIVE CULTURE
AND OPENNESS OF PUBLIC
INSTITUTIONS

The transparency of public institutions
greatly depends on the administrative cul-
ture and awareness of the significance of
the proactive approach to publishing in-
formation. Within institutions, especially
among the management, the principle of
transparency is seen in terms of potential
risk and reward. Good practice in pub-
lishing information of public interest is in
place mainly in the institutions which have
clearly articulated and institutionalised
the many benefits of proactive transpar-
ency, such as projecting a positive public
image, boosting the institution’s credibil-
ity and legitimacy, increasing the public’s
trust in the institution, the use of commu-
nications to attain strategic goals, etc. The
limited degree of transparency is by and



large the consequence of the belief that
by publishing information, the institution
would subject itself to greater public scru-
tiny. This attitude is especially pronounced
when it comes to the publishing of finan-
cial information such as budgets and sal-
aries, as there is concern that once pub-
lished, the information would be abused
or misinterpreted.

The support of the management is point-
ed out as the key success factor in apply-
ing principles of proactive transparency.
Still, if we analyse in greater detail the way
in which the management’s support is se-
cured, we may conclude that rather than
securing their will, readiness and concrete
support, it is important to ensure that
the management of the institution un-
derstands the significance, purpose and
benefits of proactive transparency. Of im-
portance here is the role of the PR officer
and other staff that deal with communica-
tions, as well as persistence in advocating
proactive transparency principles.

CAPACITIES AND RESOURCES OF
THE INSTITUTION

Implementation of the principles of proac-
tive transparency greatly depends on the
capacities and resources of the institution,
which is a challenge faced by many insti-
tutions in BiH. According to the results of
the research, institutions facing financial
limitations often cannot hire staff (PR offi-
cers, web administrators, IT support) who
would be charged with preparing informa-
tion and documents for publication, main-
tenance and regular updating of the web-
site, and communication with the public.
In some institutions, public relations are
entrusted to civil servants who perform
other tasks, such as legal officers or expert
associates for specific areas, which over-
burdens them and prevents them from
keeping up to date and implementing
new transparency standards. Transpar-

ency of public institutions is also limited
because a substantial number of institu-
tions lack adequate websites which af-
ford users easy access to information. The
most frequently encountered problems,
duly recorded during the analysis of web-
sites conducted by Analitika, are design
limitations, and limited search, presenta-
tion and classification functions, thus im-
portant documents are often published as
news and subsequently archived, which
makes them difficult to access.

However, a number of interviewed repre-
sentatives of public institutions think that
the lack of resources is a fictional rather
than a real problem, and is a mere excuse
for insufficient commitment to the prin-
ciples of proactive transparency. In that
regard, most respondents agree that the
education of civil servants, especially PR
officers, is far more important for the de-
velopment of proactive transparency.

OTHER ACTORS

The transparency of public institutions is
influenced by many outside factors that
exert pressure on public institutions as
part of their regular activities, but they
also help them publish information of
public interest. In the Bosnian context,
non-governmental organisations, which
have put the concept of proactive trans-
parency on the agenda of public institu-
tions and international donors via advo-
cacy, research and analysis of public poli-
cies, have played an important role. In
addition, proactive transparency in BiH is
also promoted through participation of
institutions in international technical sup-
port programmes, and through the activi-
ties of public institutions whose scope of
authority includes the promotion of trans-
parency, such as audit offices which order
institutions to act proactively by publish-
ing information on their websites, ™ the
Public Procurement Agency of BiH which
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has established a public procurement web
portal™i and the Ministry of Justice of BiH
which has launched an online platform for
consultation in the drafting of state-level
regulations™>,

It is also important to stress that Bosnia
and Herzegovina became a member of
the global initiative Open Government
Partnership in September 2014, and
thus assumed the obligation to imple-
ment reforms in the area of transparen-
cy and openness of public institutions,
inclusion and empowerment of citizens
and civil society, the fight against corrup-
tion and the use of new technologies to
improve the quality of the services the
civil service renders to citizens, which can
serve as an additional framework and in-
centive for implementing the principles of
proactive transparency. However, apart
from formally joining the initiative, BiH
has thus far made no serious progress in
fulfilling the obligations it assumed when
it joined the OGP.

CONCLUSION AND
RECOMMENDATIONS

Proactive transparency is an important as-
pect of modern democratic societies and
is a precondition for political, social and
economic reforms and the building of trust
in public institutions, among other things.
The analysis of websites points to a rather
low degree of transparency of state-level
public institutions, which is due to sever-
al factors, such as inadequate legislative
framework, underdeveloped administra-
tive culture, and civil servants’ and deci-
sion makers’ lack of knowledge about the
concept of proactive transparency.

Yet, some institutions, however few they
may be, have managed to develop good
practice in this area and show that, in
spite of the shortcomings of the legisla-
tive framework and other negative con-

textual factors, it is possible gradually to
introduce changes which will contribute
to greater transparency of institutions.
Thus the strengthening of a transparent
and accountable civil service requires
more intensive and more systematic work
on the promotion of the standards and
principles of proactive transparency, and
maximum engagement of all the stake-
holders — public institutions, civil society,
donors, media and citizens in general. On
that note, we are highlighting a few key
recommendations for the development of
proactive transparency public policies and
practices in Bosnia and Herzegovina:

1. Amending the Freedom of Information
Act

First and foremost, it is necessary to
amend FOI laws at all levels of govern-
ment in BiH, which entails the following
interventions:

a) Obliging public institutions to publish
information proactively and specifying
in detail which types of information and
documents must be published on insti-
tution websites. A good basis for such
amendments are advanced legislative so-
lutions from other countries such as the
United Kingdom, Scandinavian countries
(Denmark, Sweden, Finland), as well as
countries from the Balkan region, such
as Croatia and Serbia. Standards of Pro-
active Transparency in Public Administra-
tion in BiH** can also serve as the basis for
the amendments, having already yielded
good results in the institutions that have
adopted and implemented them on their
own initiative, such as the Public Admin-
istration Reform Coordinator’s Office, the
Agency for Statistics of BiH, the Director-
ate of European Integration and the Agen-
cy for the Development of Higher Educa-
tion and Quality Assurance of BiH.

b) Laying down provisions on open data,
that is, laying down the obligation to pro-



vide access to databases in the possession
of public institutions. These provisions
should also introduce the right to reuse
public data, without limitations. A depar-
ture point for this intervention may be
found in Analitika’s publication Open Pub-
lic Data in Bosnia and Herzegovina: From
Idea to Realization,™ " as well as in the
Open Data Guide for Public Institutions
in Bosnia and Herzegovina,”™ but also in
legislative solutions from other countries,
for instance Croatia, which introduced
such provisions in its FOI Act in 2013>",

¢) Introducing a system of monitoring line
institutions’ fulfilment of the provisions
related to proactive publishing of infor-
mation and databases, which would en-
tail more active monitoring of institutions
by the Institution of Human Rights Om-
budsman of BiH, as the central institution
charged with monitoring the implementa-
tion of the FOI Act, or the establishment
of a new institution, agency or commis-
sioner for information (like in Slovenia,
Croatia, Serbia), that would be in charge
of promoting standards, educating per-
sonnel and monitoring the implementa-
tion of the law.*

2. Decisions on Proactive Publishing at
Different Levels of Administration

Governments at different administrative
levels (BiH, the Federation of BiH, the Re-
publika Srpska, Brcko District, cantons)
should adopt decisions on proactive trans-
parency which would specify the types of
information that institutions possess and
that should be published, as well as oper-
ational measures and steps to be taken in
order to make sure that such information
is proactively published by the institutions
that fall under the scope of the authority
of the government in question. The Stan-
dards and Principles are a sound basis for
such decisions, as they can be adapted
with relative ease and implemented at ev-
ery level of government in BiH.

3. Self-initiative in the Application of the
Principles and Standards of Proactive
Transparency

Individual institutions may start the pro-
cess of proactive publishing on their own
initiative, without waiting for the adoption
of legally binding provisions on proactive
transparency. All it takes is passing an in-
ternal regulation on the adoption of guide-
lines like the ones defined in Standards of
Proactive Transparency, and the institution
can improve its transparency level relative-
ly quickly, without unnecessary delays, and
without additional resources.

4. Education of Civil Servants

It is necessary to start systematic educa-
tion of civil servants, including those in
charge of the preparation and publishing
of information, but also of top and middle
management and other staff who make
decisions on publishing of information.
Education should include training about
the principles, rules and manners of pro-
active publishing of public information, so
that they are comprehensible, useful and
easily accessible to all citizens. Of particu-
lar importance is continuous training on
the protection of privacy in the context of
proactive transparency, whereby the cen-
tral role should be played by the Personal
Data Protection Agency, but also other in-
stitutions and organisations active in this
field, such as PARCO, NGOs and donors.

5. Continuation and Extension of Interna-
tional Technical Assistance Programmes
to Improve the Level of Proactive Trans-
parency of Public Institutions in BiH

Due to the lack of local resources, it is cru-
cial that international development agen-
cies and donors continue promoting and
supporting the implementation of proac-
tive transparency standards in the civil
service. This may include, among other
things, the following activities:
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a) Increasing the number of institutions
that would voluntarily, as soon as pos-
sible, in cooperation and with the sup-
port of other actors such as CSOs, other
donors and development agencies, adopt
and implement the Standards of Proactive
Transparency or similar documents offer-
ing systemic guidelines for the application
of transparency in public institutions;

b) In the course of further development
of proactive transparency, stress has to be
laid on the institutionalisation of the obli-
gation to open public data in appropriate
formats, in accordance with contempo-
rary standards and trends in the field. This
entails amending the existing policies,
guidelines or other standards currently in
force in various BiH institutions with pro-
visions on the opening of data possessed
by public institutions;

c) Creation and promotion of guidelines
operationalising and clarifying proactive
transparency standards, to facilitate the
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