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1. INTRODUCTION

The Insti tuti on of Human Rights Ombudsman 
of BiH was made central insti tuti on for pro-
tecti on against discriminati on in Bosnia and 
Herzegovina (BiH) by the 2009 Law on the 
Prohibiti on of Discriminati on of BiH that was 
adopted. The competencies of this Insti tuti on 
are numerous, and in general they follow the 
internati onal legal standards in relati on to de-
fi ning the role of such insti tuti ons. However, in 
practi ce, in additi on to adopti ng legislati on, it 
is crucial to ensure its appropriate implemen-
tati on. The report of the European Commis-
sion from 2011 suggests that the applicati on 
of the Law on the Prohibiti on of Discriminati on 
in Bosnia and Herzegovina is weak.2

This analyti cal summary tackles key problems 
which prevent effi  cient applicati on of the Law 

on the Prohibiti on of Discriminati on in relati on 
to the Insti tuti on of Human Rights Ombuds-
man of BiH. It is divided in two parts. The fi rst 
part contains an overview of the current situa-
ti on, analysis of key legal provisions, as well as 
of insti tuti onal and procedural obstacles pre-
venti ng effi  cient executi on of competencies of 
the Ombudsman of BiH in the area of protec-
ti on against discriminati on; the second part 
contains proposals for recti fying these identi -
fi ed problems.

2. COMPETENCIES OF THE 
OMBUDSMAN OF BIH

The role of the Ombudsman of BiH in pro-
tecti on against discriminati on in most part 
conforms to the relevant internati onal stan-
dards.3 The relevant legal framework grants 

1 This policy brief is based on the fi ndings from the report The Ombudsman in the System of Protecti on against Dis-
criminati on in B&H: Situati on Analysis and Characteristi c Problems, draft ed by Adrijana Hanušić  (Sarajevo: Analiti ka – 
Center for Social Research, 2012). The report is available online at: htt p://www.analiti ka.ba/fi les/A.Hanusic_Ombuds-
men_BOS_23nov2012.pdf. Draft ing of this policy brief was supported by research assistants Ada Hasanagić and Hati dža 
Bešić. The preparati on of the report and policy brief was supported by the Open Society Fund Bosnia and Herzegovina.
2 European Commission, Bosnia and Herzegovina 2011 Progress Report (Brussels: European Commission, October 12, 
2011), SEC(2011) 1206, p. 18.
3 In parti cular see UN General Assembly, Principles relati ng to the Status of Nati onal Insti tuti ons (The Paris Principles), 
Resoluti on 48/134 (UN General Assembly, December 20, 1993).
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The Law on the Prohibiti on of Discriminati on of Bosnia and Herzegovina defi nes the In-
sti tuti on of Human Rights Ombudsman of Bosnia and Herzegovina as a central insti tuti on 
for protecti on against discriminati on. However, the existi ng anti -discriminati on mecha-
nism provided for in the Law on the Prohibiti on of Discriminati on is faced with a number 
of problems that aff ect the work of this Insti tuti on. The main structural problem relates to 
insuffi  cient budget available to the Ombudsman of BiH, resulti ng in the lack of staff . Other 
problems derive from this circumstance, such as insuffi  cient territorial coverage and ac-
cessibility of the Insti tuti on, as well as the lack of effi  ciency, specialisati on and experti se 
in parti cular areas of discriminati on. Moreover, the problems occur in the context of rela-
ti onship between the courts and this Insti tuti on in cases of discriminati on resulti ng from 
the lack of complementarity between the two. Thus, for example, courts may issue deci-
sions contrary to the recommendati ons of the Ombudsman of BiH without providing rea-
soning for taking such acti on, which negati vely aff ects the the principle of legal certainty.
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this  Insti tuti on quasi-judicial competence, al-
lowing it to conduct investi gati ons and provide 
opinions and recommendati ons, inter alia, in 
individual cases of discriminati on. In additi on, 
the Ombudsman of BiH has a number of signi-
fi cant competencies, such as to: educate the 
public about issues that relate to eliminati on 
of discriminati on, conduct analysis of stati sti cs 
on discriminati on, conduct research, submit 
annual reports about instances of discrimina-
ti on to relevant state insti tuti ons and promote 
public policies that ensure equality.
In additi on to the above, the Law on the Prohi-
biti on of Discriminati on also provides for nov-
elti es which signifi cantly improve the compe-
tence of the Ombudsman of BiH. Such novelty 
is contained in the provision that enti tles the 
Insti tuti on to provide protecti on against dis-
criminatory acti ons of any legal or natural per-
son4. This indicates that the protecti on from 
discriminati on has been extended by the Law 
to the private sector.

One of the important mechanisms of protec-
ti on against discriminati on in Bosnia and Her-
zegovina is a procedure initi ated on the basis of 
individual complaints before the Insti tuti on of 
Human Rights Ombudsman of BiH. This proce-
dure is free of charge and simple, which makes 
it easily available to indigent and marginalised 
individuals who believe that their anti -discrim-
inati on rights have been violated. This charac-
teristi c deserves to be emphasised. The proce-
dure is initi ated either ex offi  cio or upon a com-
plaint. If the parti cular case indicates a “pos-
sible violati on of rights of the complainant, the 
investi gati ve procedure shall be initi ated by 
obtaining necessary documentati on, seeking 
response from the alleged violator, review of 
relevant case fi les,”5 etc. If the investi gati on re-
sults in establishing violati on of rights and free-
doms, the Ombudsman of BiH issues recom-
mendati ons towards recti fying the  violati on. 
The recommendati ons issued by the Insti tu-
ti on of Human Rights Ombudsman of BiH are 
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1. It is necessary that the government in Bosnia and Herzegovina implements Arti cle 7, 
Paragraph 5 of the Law on the Prohibiti on of Discriminati on by budgeti ng funds necessary 
for the effi  cient work of the Department for Eliminati on of all Forms of Discriminati on of 
the Insti tuti on of Human Rights Ombudsman of BiH. The appropriate budget would cover 
the costs of the Insti tuti on and allow for improvement of human resources capaciti es in this 
Department. This would allow bett er territorial accessibility of the Insti tuti on and improved 
experti se of its staff  in specifi c areas of discriminati on.
2. In order to improve the procedure for protecti on against discriminati on it is necessary to 
establish mediati on as one of the important procedures for resolving cases of discrimina-
ti on. This could be done primarily by training mediators among the Ombudsman staff  which 
would then assist the parti es in peaceful sett lement of their disputes.
3. In order to improve the complementarity of the proceedings conducted before the Om-
budsman of BiH on one hand and courts in Bosnia and Herzegovina on the other, it is nec-
essary to remove the three-month statute of limitati on foreseen for claiming judicial pro-
tecti on from discriminati on. In accordance with the dominant practi ce in other states, this 
ti me limit should be either completely removed or the general statute of limitati on should 
be applied also to the lawsuits relati ng to discriminati on.
4. In order to ensure bett er harmonisati on of proceedings conducted before the Ombuds-
man of BiH and courts in relati on to the same case of discriminati on, the relevant legislati on 
should envisage the obligati on of courts to provide clear reasoning when their decisions 
depart from the recommendati ons provided by the Ombudsman of BiH.
5. The Ombudsman of BiH should play an important role in judicial protecti on against dis-
criminati on by initi ati ng court proceedings in the strategically important cases, and by tak-
ing more acti ve part as a third party in the anti -discriminati on court proceedings.
6. It is important that the Insti tuti on of Human Rights Ombudsman of BiH does not disre-
gard cases in which discriminati on conti nues as a result of failure to act upon its recommen-
dati ons. A mechanism for invoking misdemeanour responsibility should be more acti vely 
used in such cases.

4 “Zakon o zabrani diskriminacije Bosne i Hercegovine” [The Law on the Prohibiti on of Discriminati on BiH], Službeni 
glasnik BiH [Offi  cial Gazett e of BiH] 59/09, Arti cle 7, p. 5.  
5 “Pravila postupka Insti tucije ombudsmana za ljudska prava BiH“ [Rules of Procedure of the Insti tuti on of Human 
Rights Ombudsman of BiH], Službeni glasnik BiH [Offi  cial Gazett e of BiH] 104/11, Arti cle 30, December 28, 2011.
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not legally binding. Nonetheless, another nov-
elty introduced by the Law on the Prohibiti on 
of Discriminati on provides for the possibility to 
use the mechanism of misdemeanour respon-
sibility in cases of failure to act in accordance 
with an issued recommendati on.

3. KEY ISSUES IN THE WORK OF THE 
OMBUDSMAN OF BIH

In accordance with the results of research con-
ducted by Analiti ka in 2011 and 2012, the In-
sti tuti on of Human Rights Ombudsman of BiH 
faces a number of issues in combati ng discrim-
inati on in accordance with the Law on the Pro-
hibiti on of Discriminati on.

3.1. Structural issues
The key issue that relates to the effi  ciency 
of the role of the Ombudsman of BiH, as the 
main insti tuti on for protecti on against discrim-
inati on in Bosnia and Herzegovina, is the man-
ner in which this insti tuti on is funded.
Namely, the Insti tuti on of Human Rights Om-
budsman of BiH does not have a proper role in 
draft ing and approving its annual budget. Initi al-
ly, the Ombudsman of BiH proposes its budget 
to the Ministry of Finance of BiH. The Ministry 
then draft s its fi nal proposal that is submitt ed 
to the Parliamentary Assembly of BiH for adop-
ti on. The result of such marginalisati on of the 
Ombudsman of BiH in the process of budget 
adopti on is refl ected in the fact that the ap-
propriate budget funds for the acti viti es of the 
Department for eliminati on of all forms of dis-
criminati on are sti ll not adopted. In accordance 
with this development, the Insti tuti on lacks re-
sources to effi  ciently implement its obligati ons 
stemming from the Law on the Prohibiti on of 
Discriminati on. In parti cular, it lacks funds for 
promoti on of the Law on the Prohibiti on of Dis-
criminati on, for court proceedings monitoring in 
discriminati on cases, for research in the area of 
discriminati on and monitoring of legislati ve har-
monisati on with new regulati ons in this area.6

Indeed, the lack of resources results in insuffi  -
cient staffi  ng of the Ombudsman of BiH, mak-

ing its accessibility across Bosnia and Herze-
govina rather limited. Namely, the Ombuds-
man of BiH has only fi ve offi  ces - Head Offi  ce 
Banja Luka and four Regional Offi  ces in Sara-
jevo, Mostar, Livno and Brcko. Such territorial 
distributi on of the offi  ces fails to enable the 
fulfi lment of a very important principle of ac-
cessibility of the Insti tuti on to the victi ms of 
human rights violati ons. In additi on, the lack 
of human and fi nancial resources restricts spe-
cialisati on of the Ombudsman staff  in diff erent 
areas of discriminati on, a requirement fore-
seen in the relevant internati onal standards.7

Due to the above issues, the capacity of the In-
sti tuti on is not suffi  cient because it fails to effi  -
ciently process the infl ux of cases, and the cases 
are not resolved in due course. For example, 
just in the area of discriminati on there were 81 
pending cases transferred from 2010 to 2011, 
and only 40 of those were completed. In 2011, 
out of 191 new cases of discriminati on, only 888 
were completed, which means that a large num-
ber of cases, both from 2010 and 2011 were 
transferred into 2012. Such trends in processing 
cases of discriminati on conti nuously increase 
the burden on the Ombudsmen of BiH.

3.2. Legal Ambiguiti es
Although the Ombudsman of BiH is designat-
ed by law as the central insti tuti on for protec-
ti on against discriminati on, it is not clearly 
defi ned how this complex role is to be imple-
mented in practi ce. Parti cularly problemati c 
is the fact that public, including professional-
legal community, have insuffi  cient knowledge 
of the novelti es of the Law on the Prohibiti on 
of Discriminati on, such as shift ing the burden 
of proof onto the alleged discriminator, or pro-
tecti on from victi misati on. This signifi cantly 
reduces the eff ect of these legal innovati ons in 
protecti on against discriminati on. As already 
menti oned, the Law on the Prohibiti on of Dis-
criminati on regulates both the public and pri-
vate sector discriminati on. However, the pu blic 
is sti ll not aware of this novelty, which makes 
the number of reports of discriminati on in the 
private sector virtually negligible.

6 The Insti tuti on of Human Rights Ombudsman of Bosnia and Herzegovina, Godišnji izvještaj o rezultati ma akti vnosti  
Insti tucije ombudsmana za ljudska prava Bosne i Hercegovine za 2010. godinu [Annual Report on Results of the Acti viti es 
by the Human Rights Ombudsman of Bosnia and Herzegovina for 2010], (Banja Luka: The Insti tuti on of Human Rights 
Ombudsman of BiH, 2011), p. 121; The Insti tuti on of Human Rights Ombudsman of Bosnia and Herzegovina, Izvještaj o 
pojavama diskriminacije u BiH za 2011. godinu [Annual Report on Occurrences of Discriminati on in Bosnia and Herze-
govina for 2011], (Banja Luka: The Insti tuti on of Human Rights Ombudsman of BiH, 2011), p. 7.
7 See, for example, Commissioner for Human Rights of the Council of Europe, Opinion of the Commissioner for human 
rights on nati onal structures for promoti ng equality (Strasbourg: Commissioner for Human Rights of the Council of Eu-
rope, March 21, 2011), CommDH(2011)2, para. 4.2.
8 The Insti tuti on of Human Rights Ombudsman of BiH, Annual Report for 2010, p. 121; Annual Report on Occurrences 
of Discriminati on, p. 11.
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The same applies to the principle on shift ing 
the burden of proof, which means that if the 
complainant makes the discriminati on prob-
able, the burden of proof is shift ed to the al-
leged violator. In such case the Ombudsman of 
BiH confi rms discriminati on when the alleged 
violator fails to prove a non-discriminatory 
treatment. However, this rule was not used 
appropriately in practi ce. The Insti tuti on of 
Human Rights Ombudsman of BiH, as the cen-
tral insti tuti on in combati ng discriminati on, 
should certainly develop a practi ce of applying 
this insti tute in its work, and in this way assist 
the courts as well to apply it properly.
The fear from victi misati on strongly aff ects 
the level of reported cases of discriminati on 
to the Ombudsman of BiH. One of the impor-
tant factors that aff ect this is the fact that the 
Ombudsman of BiH fail to do enough to pro-
tect their clients from victi misati on, although 
the Law provides for appropriate mechanism 
of protecti on through misdemeanour proce-
dures. In additi on, no steps are taken to re-
duce the fear from the negati ve consequences 
of reporti ng discriminati on, such as promoti ng 
mechanisms of protecti on from victi misati on 
and cases in which these mechanisms have 
produced positi ve eff ects.

3.3. Procedural Issues
Procedurally, the fi rst problem is the fact that 
mediati on, which is foreseen by the Law on the 
Prohibiti on of Discriminati on as a mechanism 
for resolving cases of discriminati on, is not 
precisely defi ned. On one hand, this legal pro-
vision may be interpreted to refer to the Om-
budsman of BiH as a mediator, while on the 
other hand it may suggest that the Ombuds-
man only advises the parti es in appropriate 
cases to bring the case before the Associati on 
of Mediators in BiH. The Ombudsman of BiH 
currently understand this provision in light of 
the latt er interpretati on, although the internal 
mediati on would probably be a bett er soluti on 
considering the positi on and experience of the 
Insti tuti on in the area of protecti on against 
discriminati on. 
The limited legal aid off ered by the Ombuds-
man to the victi ms of discriminati on who wish 
to use other mechanisms of protecti on is an 
additi onal problem in this fi eld. First, legal aid 
is limited at the structural level because it is 
not equally accessible to all citi zens across the 
state. Besides providing general informati on 
about the mechanisms of protecti on and mere 
trial monitoring, the Ombudsman of BiH has 
no stronger means to support the victi m in the 

judicial proceedings, such as writi ng briefs on 
their behalf or ensuring their legal representa-
ti on before other public bodies. 
Weak implementati on of recommendati ons 
of the Ombudsman in the area of discrimina-
ti on is another important issue of concern. The 
relevant stati sti cs indicate that out of the total 
number of 128 cases of discriminati on in 2011, 
102 were closed without fi nding discrimina-
ti on. In the remaining 26 cases the Insti tuti on 
has issued appropriate recommendati ons for 
recti fying discriminati on. Nonetheless, the 
Ombudsman report on discriminati on for 2011 
indicates that as many as 18 recommendati ons 
are sti ll pending implementati on. Such stati sti -
cal data is very discouraging. The Ombudsman 
of BiH, however, have an opti on of ensuring 
ful fi lment of their recommendati ons regarding 
discriminati on - despite them not being legal-
ly binding -  primarily using the mechanism of 
misdemeanour procedures. Nevertheless, this 
potenti ally important mechanism has not been 
adequately and consistently uti lised unti l now.  
When it comes to the discriminati on in the pub-
lic sector, another potenti ally important tool for 
exerti ng pressure towards compliance with rec-
ommendati ons issued by the Ombudsman is 
disclosing in the annual report of the Ombuds-
man of BiH the names of public bodies which 
refuse to implement recommendati ons, along 
with the names of responsible individuals with-
in these bodies. Considering that the annual re-
port is addressed primarily to the highest state 
and enti ty bodies, and is also available to the 
wider public, it can serve as a signifi cant mecha-
nism of additi onal pressure on those who com-
mit discriminati on. However, the practi ce of the 
Ombudsman of BiH shows that this potenti ally 
important measure is not used either. 
Finally, the fact that there is no systemati c 
state or enti ty level parliamentary monitoring 
of the implementati on of recommendati ons 
issued by the Ombudsman of BiH is another 
important problem in this fi eld. This is certain-
ly an important shortf all as the support of par-
liaments to implementati on of recommenda-
ti ons is one of the key factors to ensure their 
eff ecti veness and authoritati ve force.

3.4. The Ombudsman of BiH and Judicial 
Protecti on
In additi on to addressing the Insti tuti on of Hu-
man Rights Ombudsman of BiH, the persons 
who claim that their right to freedom from dis-
criminati on is violated may also initi ate court 
proceedings for protecti on against discrimina-
ti on. The crucial diff erence between the two 
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procedures is the fact that the court proceed-
ings result in the binding court decision, while 
the Ombudsman issues authoritati ve but not 
legally binding recommendati ons. The recom-
mendati ons of the Ombudsman in the area 
of discriminati on, it should be reiterated, are 
additi onally strengthened by the possibility of 
invoking misdemeanour responsibility for fail-
ure to implement them. 
Achieving the complementarity between the 
two mechanisms of protecti on is very impor-
tant goal to be achieved. In practi ce, recom-
mendati ons of the Ombudsman of BiH in court 
proceedings conducted regarding the same 
case of discriminati on are mostly used as evi-
dence of violati on of rights. In that sense, the 
courts in most cases issue a decision corre-
sponding to that issued by the Ombudsman of 
BiH. In such cases, the court has to establish 
the scope of violati on only, and pronounce ap-
propriate legally prescribed sancti on in that 
parti cular case. However, it may happen in 
practi ce that these two insti tuti ons issue dif-
ferent decisions in the same case, i.e. that the 
court issues decision contrary to recommen-
dati ons issued by the Ombudsman. Namely, 
the court is not legally bound to accept the 
recommendati ons issued by the Insti tuti on of 
Human Rights Ombudsman of BiH. A positi ve 
implicati on of such provision and practi ce is 
the reaffi  rmati on of the principle of judicial in-
dependence. Nonetheless, at the same ti me, 
such lack of harmonised approach may bring 
into questi on the principle of legal certainty.

Deadlines

In case of discriminati on, an individual in Bos-
nia and Herzegovina has the right to either fi le a 
complaint with the Ombudsman of BiH or initi -
ate a procedure for protecti on from discrimina-
ti on before the court, or both.  The ti me limits 
for addressing the two insti tuti ons, however, 
diff er. For addressing the court, a subjecti ve 
three-month statute of limitati on and an over-
all one-year ti me limit are prescribed.9 On the 
other hand, the general ti me limit to fi le a com-
plaint with the Ombudsman is one year from 
the day of occurrence of events complained of, 
although this Insti tuti on has discreti on to accept 
complaints fi led aft er expirati on of the dead-
line. However, the subjecti ve deadline of three 
months to initi ate civil proceedings (provided 
for discriminati on cases only by the Law on the 

Prohibiti on of Discriminati on) may discourage 
individuals to address the Ombudsman of BiH, 
which should not become a dominant practi ce. 
Namely, in accordance with current legislati on, 
addressing the Ombudsman of BiH does not 
suspend deadlines to address the court. There-
fore, in practi ce, completi on of the anti -discrim-
inati on proceedings before the Ombudsman of 
BiH may result in missing the deadlines for go-
ing before the court. The fact that these two 
mechanisms may be used at the same ti me, 
in theory, should provide a bett er protecti on 
of an individual from discriminati on. However, 
complementarity of the two anti -discriminati on 
proceedings is not fully ensured by the current 
legal framework. First, short subjecti ve deadline 
to address the court in cases of discriminati on 
may moti vate the victi ms to avoid addressing 
the Ombudsman of BiH, and go to courts im-
mediately, although the case could potenti ally 
have been resolved in a more effi  cient and sim-
pler manner before the Ombudsman of BiH. In 
the long term, this may jeopardise the positi on 
of the Insti tuti on of Human Rights Ombudsman 
of BiH as the central insti tuti on for protecti on 
against discriminati on.

The Role of the Ombudsman in Judicial 
Proceedings

The primary role of the Ombudsman of BiH is 
to act as an important mechanism in protect-
ing human rights through issuing recommen-
dati ons for protecti on of individuals against 
discriminati on. However, the Ombudsman of 
BiH, within its competences, may also initi ate 
misdemeanour or criminal proceedings in cas-
es of discriminati on, and it may intervene in 
the course of ongoing proceedings, whenever 
it fi nds that such an interventi on is necessary 
in exercising its duti es.10

Moreover, the current legal framework grants 
Ombudsman a possibility to initi ate court pro-
ceedings, either on behalf of an individual or 
on its own behalf. The latt er opti on is parti c-
ularly important in the area of discriminati on 
as it allows fi ling a lawsuit in cases in which 
there are no specifi c victi ms (for example, is-
suing vacancy that contains discriminatory 
elements) or in cases when potenti al victi ms 
fear the negati ve consequences if they would 
personally fi le the lawsuit. Naturally, it is hard-
ly expected, and it would be counterproduc-
ti ve, that the Ombudsman of BiH turns into a   

9 “The Law on the Prohibiti on of Discriminati on”, Arti cle 13, para. 4.
10 “Zakon o ombudsmanu za ljudska prava BiH“ [The Law on the Human Rights Ombudsman of Bosnia and Herzegovi-
na], Službeni glasnik BiH [Offi  cial Gazett e of Bosnia and Herzegovina] 19/02 i 32/06, Arti cle 4, para. 2.
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 permanent representati ve of the victi ms be-
fore the courts or to strongly engage in fi ling 
lawsuits on its own behalf. Nevertheless, the 
experience of other countries suggests that 
carefully planned engagement of this Insti tu-
ti on in initi ati ng lawsuits in strategically impor-
tant cases may have rather positi ve eff ects.
An additi onal opti on for Ombudsman to par-
ti cipate in court proceedings is the possibility 
of a third party interventi on in cases of dis-
criminati on. In accordance with Arti cle 16 of 
the Law on the Prohibiti on of Discriminati on, 
the Ombudsman may intervene in court pro-
ceedings by joining a victi m of discriminati on, 
i.e. the plainti ff , as a way of enhancing his or 
her positi on before the court. The potenti ally 
important role of the Ombudsman of BiH as 
amicus curiae clarifying and elaborati ng cer-
tain legal or factual issues in court proceedings 
in the area of discriminati on is unfortunately 
not envisaged by the current legislati on.
Nonetheless, despite its widely defi ned com-
petences, the Insti tuti on of Ombudsman of BiH 
sti ll hesitates to engage meaningfully in court 
proceedings. This is mainly due to ever present 
lack of resources, but also to the restricti ve in-
terpretati on of its role in the area of protecti on 
against discriminati on, which is viewed by the 
representati ves of this Insti tuti on as strictly and 
fully separated from that granted to courts.

4. CONCLUSION AND 
RECOMMENDATIONS

In comparison to other ways of protecti on from 
discriminati on, the mechanism of protecti on of 
individual victi ms before Ombudsman of BiH is 
faster and effi  cient, because it is provided by a 
specialised insti tuti on, whose procedures are 
less formalisti c and which do not require legal 
representati on. For this reason, the complaint 
mechanism before the Ombudsman is available 
to a wider category of victi ms of human rights 
violati ons. However, although the legal frame-
work off ers a solid basis for the Ombudsman 
in BiH to perform an important role in combat-
ing discriminati on, a number of problems that 
this Insti tuti on faces in practi ce undermine 
the potenti al of the wide set of its competen-
cies in the fi eld. The lack of fi nancial and hu-
man resources, insuffi  cient usage of the avail-
able mechanisms for improving the authority 
of this Insti tuti on (such as the invoking misde-
meanour responsibility for failure to act in ac-
cordance with its recommendati ons in the area 
of discriminati on) and insuffi  cient support to its 
work by other stakeholders, in parti cular the 

parliaments, are some of the key problems that 
the BiH Ombudsman conti nues to face. In addi-
ti on, the unclear understanding of the role and 
competence of this Insti tuti on, the conti nuous 
failure to use other available mechanisms of 
protecti on – such as the initi ati on of, or parti ci-
pati on in, court proceedings for the protecti on 
against discriminati on – reduces the scope of 
engagement and an overall eff ecti veness of the 
Ombudsman of BiH in fi ghti ng discriminati on.
Admitt edly, the Ombudsman of BiH shares, 
more or less, the same problems with insti tu-
ti ons for protecti on of equality in other coun-
tries. Despite the fact that numerous roles of 
the Ombudsman of BiH in the area of protec-
ti on against discriminati on are a very recent de-
velopment, it is possible and necessary to take 
a number of strategic steps to opti mise the ef-
fi ciency of this key instance for protecti ng indi-
viduals against discriminati on.

Status of the Insti tuti on of Human Rights
Ombudsman of BiH

1. It is necessary to clarify the status of the In-
sti tuti on of Human Rights Ombudsman of BiH 
as a central insti tuti on for protecti on against 
discriminati on by amending the Law on the 
Prohibiti on of Discriminati on, i.e. by providing 
clear defi niti ons of meaning, content and im-
plicati ons of such a status of the Insti tuti on.

Budgetary and Structural Issues

2. In additi on to amending the legal frame-
work, it is necessary to ensure fi nancial re-
sources to enable the Ombudsman of BiH to 
fulfi l its mandate and truly act as the central in-
sti tuti on for protecti on against discriminati on. 
In that sense, it is necessary that all competent 
insti tuti ons of Bosnia and Herzegovina comply 
with relevant provisions of the Law on the Pro-
hibiti on of Discriminati on (Arti cle 7, paragraph 
5) which sets an obligati on to ensure budget-
ary funds necessary for the effi  cient work of 
the Department for Eliminati on of all Forms of 
Discriminati on of the Ombudsman of BiH. One 
additi onal possibility of funding, as shown in 
the example of Croati a, is to ensure necessary 
funds from the European Union programme 
that includes fi nancial support to enhancing 
protecti on against discriminati on. However, 
this is surely not a long-term soluti on, which 
makes it necessary to ensure appropriate fi -
nancial resources from local funds.
3. It is necessary to ensure that budget-related 
requests by the Ombudsman of BiH are con-
sidered by the Parliamentary Assembly of BiH. 
This would mean that the version proposed by 
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the Ombudsman of BiH must be included in 
the proposed state budget as a single proposal 
or jointly with the amended proposal submit-
ted by the Ministry of Finance of BiH. Another 
opti on is to amend the procedure for propos-
ing the budget to allow the Ombudsman of 
BiH to directly present its budget proposal to 
the appropriate parliamentary committ ee of 
the Parliamentary Assembly of BiH.
4. It is necessary to ensure suffi  cient staffi  ng in 
the Department for Eliminati on of all Forms of 
Discriminati on. The experience of other coun-
tries, in parti cular the neighbouring ones, as 
well as the populati on fi gures in Bosnia and 
Her zegovina, suggest the need of establishing a 
team of around 15 offi  cers in the Department. 
In additi on, it would be necessary to form sepa-
rate sectors within the Department to deal with 
complaints, research, reporti ng and publica-
ti ons, including analysis of legislati ve and legal 
issues. Such an organisati on of the Department 
would ensure that work and tasks of staff  are 
divided in accordance with specifi c areas of dis-
criminati on, which would in the long term en-
able specialisati on and development of neces-
sary experti se within the Insti tuti on itself.

Accessibility of the Ombudsman of BiH

5. It is necessary to prompt the opening of the 
Ombudsman offi  ces in Tuzla, Bihac and Trebin-
je. In additi on to increasing the accessibility of 
the Ombudsman, this would improve its effi  -
ciency in investi gati ons, monitoring of cases 
and raising public awareness on combati ng 
discriminati on.
6. In order to ensure that the Ombudsman of 
BiH is accessible to all citi zens of Bosnia and 
Herzegovina, and not only those living in big 
urban centres, it is necessary to introduce a 
red line to enable individuals to contact the 
Insti tuti on for advice if they are victi ms or wit-
nesses of discriminati on. Moreover, the best 
practi ce of other countries suggests establish-
ing a network of “anti -discriminati on centres” 
at the local level to which victi ms of discrimi-
nati on could directly approach for advice. In a 
current situati on characterized by the lack of 
available resources, it is important to empha-
sise that these centres would not entail large 
costs because they could operate in partner-
ship with reliable local organisati ons and insti -
tuti ons, with adequate training and supervi-
sion provided by the Ombudsman of BiH.

Improvement of the Procedure for Protecti on 
against Discriminati on

7. It is necessary to establish mechanisms of 

mediati on to be used in cases of discrimina-
ti on. This could primarily be achieved through 
appropriate training of the Ombudsman staff . 
Another opti on is to create a list of the avail-
able external mediators specialised in the area 
of protecti on from discriminati on.

Relati onship between the Proceedings before 
the Ombudsman of BiH and those before the 
Courts

8. In order to achieve harmonisati on between 
the anti -discriminati on proceedings before 
the Ombudsman of BiH and those before the 
courts, it is necessary to introduce legislati on 
that would oblige the courts to provide for a 
clear and detailed explanati on for their deci-
sions when departi ng from recommendati ons 
issued by the Ombudsman of BiH in the same 
case of discriminati on.
9. The Ombudsman of BiH would have to be 
more acti ve in court proceedings for protec-
ti on against discriminati on. The experience 
and knowledge of the Ombudsman of BiH in 
this area would be important to use, primar-
ily in terms of initi ati ng strategic liti gati on, but 
also by way of a more frequent parti cipati on 
of the Ombudsman of BiH as a third party in 
the judicial proceedings in cases of discrimina-
ti on.
10. Amendments to the Law on the Prohibiti on 
of Discriminati on should introduce a possibil-
ity for courts to request opinion and experti se 
from the Ombudsman of BiH as amicus curiae in 
cases pertaining to protecti on against discrimi-
nati on. In additi on to enabling the constructi ve 
input of the Ombudsman of BiH in terms of 
providing clarifi cati ons of the key concepts and 
presentati ons of fi ndings related to discrimina-
ti on in court proceedings, such a procedural 
avenue would contribute to a bett er general 
coordinati on of work between the courts and 
the Ombudsman of BiH in this area.
11. It is necessary to abolish or signifi cantly ex-
tend extremely restricti ve, three-month stat-
ute of limitati on provided for using the judicial 
mechanism of protecti on against discrimina-
ti on. Such soluti on would additi onally improve 
complementarity of the anti -discriminati on 
pro ceedings conducted before the Ombuds-
man of BiH and courts in Bosnia and Herze-
govina.

Mechanisms for Improving Implementati on of 
Recommendati ons Issued by the Ombudsman 
of BiH in the area of Discriminati on

12. It is necessary to ensure that annual re-
ports of the Ombudsman of BiH pay parti cular 
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att enti on to cases of prolonged  discriminati on 
occurring due to a failure to implement its 
recommendati ons. All such cases should be 
expressly published, along with the names of 
responsible offi  cials, which would increase the 
public pressure to eliminate discriminati on in 
specifi c cases.
13. It is necessary to establish appropriate 
mechanism within parliaments in Bosnia and 
Herzegovina, which would monitor the pro-
cess of implementati on of recommendati ons 
of the Ombudsman of BiH that relate to dis-
criminatory acti ons of public bodies, as well 
as to include civil society and media into such 
mechanism.
14. The Ombudsman of BiH should consistently 
use the opti on of initi ati ng and parti cipati ng in 
the misdemeanour proceedings for protecti on 
against discriminati on, both in situati ons where 
its recommendati ons are not implemented and 
where discriminati on and victi misati on conti n-
ue despite the recommendati ons. Moreover, 
it is necessary to take a strategic approach and 
to disseminate informati on about positi ve out-
comes of such cases, all of which could have an 
educati onal and preventi ve functi on.

Promoti onal Acti viti es

15. The novelti es introduced by the Law on the 
Prohibiti on of Discriminati on should be deci-
sively promoted. This refers in parti cular to ex-
tending the scope of protecti on from discrimi-
nati on to the private sector, prohibiti on of vic-
ti misati on, and misdemeanour responsibility 
for failing to implement recommendati ons is-
sued by the Ombudsman of BiH. Such promo-
ti on would both encourage the victi ms to fi le 
a complaint and discourage possible perpetra-
tors of discriminati on.
16. The Ombudsman of BiH should use its ex-
perti se in the area of protecti on from discrimi-
nati on to provide the necessary explanati ons 
to the professional community, and to sti mu-
late the practi ce of appropriate applicati on of 
the legal novelti es in this area.
17. It is necessary to ensure implementati on of 
a number of informati on and educati on infor-
mati on acti viti es in the area of protecti on from 
discriminati on, focusing in parti cular on the 
Law on the Prohibiti on of Discriminati on and 
the protecti on mechanisms provided therein, 
with a parti cular emphasis on the Ombudsman 
of BiH as the central insti tuti on in this fi eld.


