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INTRODUCTION

The adopti on of the Law on the Prohi-
biti on of Discriminati on in BiH (LPDBiH) 
in 2009 represents a signifi cant step to-
wards improving protecti on of individu-
als from discriminati on in Bosnia and 
Herzegovina. 
Protecti on against discriminati on through 
liti gati on foreseen by the LPDBiH is to be 
realised in two ways: 

a) Protecti on of rights within ongoing 
judicial or administrati ve proceed-
ings, 

b) Protecti on of rights by initi ati ng sep-
arate civil proceedings for protec-
ti on from discriminati on.

Such a separati on of liti gati on protec-
ti on in BiH generally refl ects the disti nc-
ti on between incidental protecti on from 
discriminati on provided through sepa-
rate anti -discriminati on lawsuits, where 
the ruling on discriminati on represents 
a decision on the merits of the case.2 
Incidental proceedings deal with allega-
ti ons that the violati on of a right (e.g. 
labour-related right) for which protec-
ti on is sought for in the proceedings, was 

1 This Policy Brief is based on the report of Analiti ka – Center for Social Research ti tled Judicial Protecti on 
against Discriminati on in BiH: Analysis of Laws and Practi ce Based on Initi al Cases in This Field, writt en by Adrijana 
Hanušić and published in 2013. The electronic version of the report is available at: htt p://www.analiti ka.ba/en/
publicati ons/judicial-protecti on-discriminati on-bosnia-and-herzegovina. The preparati on of the report and policy 
brief was supported by the Open Society Fund Bosnia & Herzegovina.
2 See a contributi on to a seminar on the Law on the Prohibiti on of Discriminati on by Supreme Court of the Fed-
erati on of BiH Judge Goran Nezirović, “Postupci za zašti tu od diskriminacije“ [Proceedings for the Protecti on from 
Discriminati on], 2012.
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In the course of 2011 and 2012, Analiti ka conducted a research on the key is-
sues regarding the protecti on of individuals from discriminati on, based on the 
(rather limited) court practi ce in this area in Bosnia and Herzegovina (BiH). 
The research has shown, inter alia, that courts oft en misunderstand and in-
correctly interpret key novelti es in  civil proceedings concerning the protec-
ti on from discriminati on, such as shift ing the burden of proof on the defen-
dant, and that the legally prescribed urgency of anti -discriminati on proceed-
ings is generally not respected. Moreover, some legal provisions, such as the 
ones setti  ng extremely unfavourable  costs of the proceedings for the victi ms 
of discriminati on  giving extremely short deadlines for fi ling anti -discrimina-
ti on lawsuits, or determining that the territorial jurisdicti on of the court be 
based on the place of residence of the defendant, and not the plainti ff , are 
not in accordance with best practi ce in this area, and as such, present an ad-
diti onal obstacle for the eff ecti ve liti gati on against discriminati on in BiH. 
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a result of  discriminati on, and the exis-
tence of discriminati on is deliberated as 
a preliminary issue, i.e. the fi nal ruling in 
the parti cular case depends on the pre-
liminary decision on the issue. However, 
the preliminary decision is not contained 
in the dispositi ve part of the fi nal judi-
cial decision, but only in its statement of 
grounds. The practi cal consequence of 
the nature of such a decision is its non-
binding character, but it is precisely this 
that allows for a simultaneous or sub-
sequent separate liti gati on on the exis-
tence of discriminati on as the merits of 
the case. The main diff erence between 
the two is that a binding decision on the 
existence of discriminati on as a decision 
on the merits will also have an obligatory 
eff ect upon the body that subsequently 
decides on the issue of discriminati on in 

proceedings where discriminati on is ob-
served as a preliminary issue.3

This policy brief, as well as the report 
that this policy brief is based on, focus-
es primarily on separate proceedings 
for the protecti on from discriminati on, 
which entail a number of disti nct rules in 
comparison to regular liti gati on. An im-
portant parti cularity of the anti -discrim-
inati on liti gati on is the rule of shift ing 
the burden of proof. In accordance with 
this rule, it is suffi  cient that the plainti ff  
“states the facts”, and “substanti ates alle-
gati ons of violati on of the prohibiti on of 
discriminati on”4, whereaft er the burden 
to proof that discriminati on did not occur 
is shift ed to the defendant. In additi on, 
anti -discriminati on liti gati on allows for 
interveners, i.e. the involvement of third 
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1. It is necessary to introduce electi ve territorial jurisdicti on of the court that 
would enable the victi ms to select the most suitable court to them, as a re-
placement for the current territorial jurisdicti on of the court that isbased on 
the place of residence of the defendant.
2. A legal interventi on is necessary to ensure that the current restricti ve 
deadlines for initi ati ng protecti on from discriminati on are not shorter than 
deadlines set for other, similar lawsuits. 
3. It is necessary to ensure preconditi ons for complying with the important 
legal provision on the urgent character of proceedings concerning protecti on 
from discriminati on, which is currently completely ignored by courts in BiH.
4. In cases concerning discriminati on, it is necessary to introduce costs of 
proceedings that are more favourable to the victi ms and, in parti cular, ensure 
the reducti on or exempti on from payment of court fees.
5. It is necessary to intensify eff orts in educati ng the judicial community in 
BiH, in parti cular defence att orneys and lawyers working in free legal aid cen-
tres.
6. It is necessary to take further steps in promoti ng legal novelti es in this 
area, as well as the practi ce of initi ati ng lawsuits in cases of discriminati on 
in BiH.

3 Nezirović, “Proceedings for the Protecti on from Discriminati on,” p. 3–4.
4 “Zakon o zabrani diskriminacije BiH” [The Law on the Prohibiti on of Discriminati on in BiH], Offi  cial Gazett e of 
BiH 59/09, Arti cle 15.
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parti es (e.g. non-governmental organisa-
ti ons) supporti ng the plainti ff , as well as 
the possibility of initi ati ng a so-called col-
lecti ve lawsuit. An organizati on may initi -
ate a collecti ve lawsuit in its own name if 
it has a legiti mate interest in cases where 
acti ons of the defendant have violated 
the right to equal treatment of a number 
of persons.5 The LPDBiH also provides for 
the possibility of initi ati ng revisions in all 
anti -discriminati on proceedings6 (thus 
de  parti ng from the usual property thresh-
old of BAM 10,000 as a requirement to 
address enti ty Supreme Courts), the obli-
gati on of urgency in conducti ng proceed-
ings in cases of discriminati on7, as well 
as protecti on from victi misati on, i.e. the 
principle according to which the persons 
who report discriminati on or are in any 
other role involved in legal proceedings 
for protecti on from discriminati on must 
not suff er negati ve consequences be-
cause of this.8

Most provisions of the LPDBiH indicate 
that this law is for the most part inspired 
by good comparati ve practi ce and mostly 
harmonised with internati onal standards, 
i.e. relevant Directi ves of the European 
Union9 and European treaty law. How-
ever, the applicati on of these generally 
advanced provisions in the practi ce of 
the judiciary of Bosnia and Herzegovina 
is sti ll not sati sfactory. In that sense, it is 
certainly indicati ve that even three years 
aft er a comprehensive legal framework 
for the protecti on of discriminati on was 
established, court practi ce on the issue 
sti ll remains rather scarce. Namely, only 

a number of lawsuits have thus far been 
recognized to have been adopted pursu-
ant to the LPDBiH. In additi on, in cases 
where LPDBiH was applied, despite some 
positi ve examples, a number of challeng-
es are evident, which have made it diffi  -
cult or completely impossible to fully uti -
lise the potenti als for protecti on that the 
LPDBiH off ers.

This policy brief presents a summary of 
some of the key issues in the area of ju-
dicial protecti on from discriminati on, 
both in relati on to legislati on and prac-
ti ce in the initi al court cases in this area. 
It further suggests possible soluti ons that 
could help overcome these identi fi ed is-
sues.

KEY CHALLENGES IN THE AREA 
OF JUDICIAL PROTECTION FROM 
DISCRIMINATION IN BOSNIA AND 
HERZEGOVINA

A System of Adverse Liti gati on Costs

A signifi cant burden that victi ms of dis-
criminati on face is the general principle 
of civil proceedings in Bosnia and Herze-
govina, whereby the party that loses the 
lawsuit also bears the necessary costs of 
the proceedings incurred by the other 
side, pursuant to success achieved in the 
parti cular case. In additi on, when initi at-
ing the lawsuit, the individual as plainti ff  
and the person in whose interest acti ons 
are taken in the proceedings, is obliged 
to pay for the court fees, court decisions, 

5 “The Law on the Prohibiti on of Discriminati on in BiH,” Arti cles 16 and 17.
6 “The Law on the Prohibiti on of Discriminati on in BiH,” Arti cle 13, para. 2.
7 “The Law on the Prohibiti on of Discriminati on in BiH,” Arti cle 12, para. 2.
8 “The Law on the Prohibiti on of Discriminati on in BiH,” Arti cle 18.
9 In parti cular, the Racial Equality Directi ve – “Council Directi ve 2000/43/EC of 29 June 2000 implementi ng the 
principle of equal treatment between persons irrespecti ve of racial and ethnic origin,” Offi  cial Journal of the Eu-
ropean Union, L 180/2000; Employment Equality Framework Directi ve – “Council Directi ve 2000/78/EC of 27. 
November 2000 establishing a general framework for equal treatment in employment and occupati on,” Offi  cial 
Journal of the European Union, L 303/2000.
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enforcement moti ons, and possible costs 
of a court expert.10 In accordance with 
the available informati on, the court fees 
oft en jeopardise the effi  ciency of the ju-
dicial mechanism of the protecti on from 
discriminati on. The experience of the 
non-governmental organisati on “Vaša 
pra va” apoint to the problemati c prac-
ti ce of certain courts that undertake fur-
ther acti ons in the proceedings only af-
ter being provided with a proof of pay-
ment of court fees. Such a rigid approach 
of courts to the issue of the payment of 
fees results in unnecessary delays of the 
proceedings, and oft en leads to victi ms’ 
withdrawal from taking any further steps 
in the proceedings. Especially problem-
ati c is the possibility of applying the le-
gal provision that allows for the dismissal 
of a parti cular claim due the failure to 
pay court fees, where such a claim shall 
be deemed to have never been fi led.11 
Especially important is that such acti on 
may result in the applicati on of a statute 
of limitati on for seeking protecti on from 
discriminati on.12

Inadequate Territorial Jurisdicti on of the 
Court

The principle regulati ng general territo-
rial jurisdicti on of the court is applied in 
the discriminati on-related proceedings 
in Bosnia and Herzegovina. This implies 
that the jurisdicti on of the court is based 
on the place of residence or of the defen-
dant – i.e. the alleged discriminator. This 
legal provision fails to adequately protect 
the victi m, considering that the victi m 
and the alleged discriminator oft en have 

a diff erent place of residence. For a sig-
nifi cant number of victi ms, the very rec-
ogniti on of the need to travel and trav-
el-related costs in order to make of use 
of the judicial mechanism of protecti on 
from discriminati on may have a deterrent 
eff ect. This problem parti cularly aff ects 
socially vulnerable victi ms and other per-
sons belonging to marginalised groups, 
for whom one may generally assume to 
frequently take the role of the plainti ff  in 
cases of discriminati on. 

Besides not being in the best interest of 
the victi ms of discriminati on, this legal so-
luti on regulati ng territorial competence 
of courts in discriminati on proceedings 
in Bosnia and Herzegovina is also not in 
accordance with regional trends in this 
fi eld. Namely, laws on the prohibiti on 
of discriminati on in Croati a, Serbia and 
Montenegro foresee electi ve territorial 
jurisdicti on in cases of discriminati on, 
which means that the lawsuit may be 
fi led with the court with territorial juris-
dicti on based on the residence of either 
the defendant or the plainti ff .

Inadequate Deadlines for Filing Anti -
discriminati on Lawsuits 

Legal deadlines to address the court in 
Bosnia and Herzegovina in cases of dis-
criminati on are too short, and as such do 
not provide for effi  cient protecti on of vic-
ti ms of discriminati on. The objecti ve one-
year and the subjecti ve three-year dead-
line from learning about discriminati on 
are too restricti ve and are not harmon-
ised with the best practi ce in this area. 

JUDICIAL PROTECTION FROM DISCRIMINATION IN BOSNIA AND HERZEGOVINA

10  In case that this is proposed as an evidence in the proceedings (e.g. costs of engaging a court psychologist or 
psychiatrist in cases of mobbing).
11  Vaša prava, Sprječavanje diskriminacije strateškim parničenjem, bh. anti diskriminacioni ti m: narati vni izvještaj 
[Preventi on of Discriminati on by Strategic Liti gati on, BiH Anti -Discriminati on Team: Narrati ve Report], July 30, 
2012, available in the archives of Analiti ka. Arti cle 4 of the Law on the Court Fees in the Sarajevo Canton is pro-
videdas an example.
12  Ibid.
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Although the practi ce of European Union 
member states in this area varies signifi -
cantly, European Union law allows for the 
applicati on of deadlines for judicial pro-
tecti on from discriminati on only if such 
deadlines are not less favourable than 
the deadlines provided for similar domes-
ti c lawsuits, and if they do not present an 
obstacle to the enjoyment of rights in the 
area of prohibiti on of discriminati on in 
practi ce.13 Thus, in the countries of the 
region, general statute of limitati ons that 
are applicable to other similar lawsuits 
also apply with respect to anti -discrimi-
nati on lawsuits, which are also applicable 
to other similar lawsuits. 

On the other hand, the deadlines applied 
in Bosnia and Herzegovina for other law-
suits are incomparably longer. For exam-
ple, the general statute of limitati ons to 
claim damages is three (subjecti ve dead-
line) and fi ve years (objecti ve deadline). 
It is true that victi ms have the possibility 
to claim protecti on against discriminati on 
in ongoing proceedings to be observed as 
a preliminary issue, in which case other 
ti me limits applicable for these proceed-
ings would apply. However, defi ning dead-
lines in this way could be interpreted as 
an implicit suggesti on of the Law that, in 
fact, it is bett er for the victi m to seek pro-
tecti on of its right in a regular proceed-
ings, and not in civil proceedings for the 
protecti on from discriminati on. However, 
such a message would have a number of 
negati ve implicati ons for the effi  ciency of 
protecti on, such as the non-applicati on 
of specifi c procedural insti tutes that the 
LPDBiH provides only for separate anti -

discriminati on lawsuits and, especially 
important, the non-binding eff ect of the 
decision confi rming discriminati on. In ad-
diti on, short deadlines for judicial protec-
ti on against discriminati on may lead to 
the evasion of the mechanism of protec-
ti on from discriminati on before the In-
sti tuti on of Human Rights Ombudsman 
of BiH, for fear of subsequently missing 
legal deadlines, which woud hamper the 
development of the otherwise construc-
ti ve practi ce of preliminary address to 
this insti tuti on.14

Failure to Respect Rules on Urgency of 
Proceedings in Practi ce

The Law provides another very important 
measure to protect victi ms of discrimina-
ti on – the urgency of proceedings. While 
the Civil Procedure Code provides for ur-
gency in conducti ng proceedings only in 
labour disputes, and in some trespassing 
disputes, the LPDBiH obliges the court 
and other bodies conducti ng proceed-
ings to act with urgency, ensuring that all 
allegati ons of discriminati on are looked 
into as soon as possible.15 The urgency 
in this context is not interpreted only as 
taking acti ons in the proceedings without 
delay, but also as giving priority to law-
suits for protecti on from discriminati on 
“in relati on to cases for which urgency is 
not prescribed by law”.16 Such wording 
is justi fi ed by the fact that victi ms of dis-
criminati on oft en suff er extremely nega-
ti ve consequences on a daily basis, and 
it is therefore very important to ensure 
adequate protecti on as soon as possible. 
For example, in cases where children are 

13 For more details, see Adrijana Hanušić, Judicial Protecti on from Discriminati on in Bosnia and Herzegovina: 
Analysis of Laws and Practi ce Based on Initi al Cases in This Field (Sarajevo: Analiti ka – Center for Social Research, 
2013), p. 27-29.
14 For detailed elaborati on on this issue, see Adrijana Hanušić, The Ombudsman in the System of Protecti on 
against Discriminati on in B&H: Situati on Analysis and Characteristi c Problems (Sarajevo - Analiti ka Center for So-
cial Research, 2012), chapter on “Deadlines, Ombudsman and Judicial Protecti on,” p. 44.
15 “The Law on the Prohibiti on of Discriminati on in BiH,” Arti cle 12, para. 2.
16 Nezirović, “Proceedings for the Protecti on from Discriminati on,” p. 9.
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exposed to discriminati on, the outcome 
of the proceedings may determine the 
conti nuati on of their regular schooling.17

Court practi ce in the area of discrimina-
ti on in Bosnia and Herzegovina shows 
that the rule on the urgency of proceed-
ings in anti -discriminati on cases is not 
respected. Representati ves of the non-
governmental organisati on “Vaša prava” 
esti mate, namely, that anti -discrimina-
ti on proceedings last between one and a 
half to two years on average.18 Therefore, 
anti -discriminati on judicial proceedings 
roughly fi t the average durati on of regu-
lar civil proceedings in Bosnia and Herze-
govina– which last, on average, 781 days, 
much longer than the similarly urgent, la-
bour- related proceedings, which last 313 
days on average.19

It is important to emphasise that the leg-
islati on in Bosnia and Herzegovina also 
foresees the possibility of accelerati ng 
the process of enforcement of court deci-
sions in cases of discriminati on. Namely, 
the LPDBiH explicitly grants the court the 
discreti onary right to set shorter deadline 
for the enforcement of acti ons ordered 
to the defendant (tempus iudicati ) by the 
court decision in cases of discriminati on. 
In these cases, the court may also decide 
that an appeal to the decision shall not 
suspend its enforcement unti l the second 
instance decision is issued, which makes 
that part of the decision during the tem-
pus iudicati  fi nal and enforceable.20 Such 
a soluti on has several important purpos-

es: deterring the defendant from using 
the legal remedy only to delay the pro-
ceedings, eliminati ng the consequences 
of confi rmed discriminati on in a ti mely 
manner, and removing the possibility 
that these consequences become even 
more serious.21

However, in the currently known cases 
of confi rmed discriminati on in Bosnia 
and Herzegovina, the legal possibility 
of accelerati ng the enforcement of anti -
discriminati on judicial decisions appears 
to be insuffi  ciently used. Cases where 
shorter tempus iudicati  for the enforce-
ment of judicial decisions were applied 
are rare. It is important to emphasise 
that plainti ff s also play an important role 
in ensuring the accelerated enforcement 
of rulings in these cases, and they should 
be encouraged to fi le such claims. On 
the other hand, when it comes to the 
discreti onary right of a court to order a 
non-suspensive eff ect of the appeal, its 
applicati on in the ruling of the Munici-
pal Court of Mostar pertaining to ethnic 
segregati on of pupils in schools is com-
mendable. 

Failure to Understand the Rules on Shift -
ing the Burden of Proof

The practi ce of the judiciary in Bosnia and 
Herzegovina shows wrong understanding 
and interpretati on of rules on shift ing the 
burden of proof inherent to anti -discrim-
inati on law.

JUDICIAL PROTECTION FROM DISCRIMINATION IN BOSNIA AND HERZEGOVINA

17 See the Consti tuti onal Court of BiH, Decision AP 1859/11, June 13, 2012, in relati on to proceedings for pro-
tecti on from discriminati on of a child with special needs initi ated by the non-governmental organisati on “Vaša 
prava.”
18 Hanušić, Judicial Protecti on from Discriminati on in BiH, p. 35-36.
19 High Judicial and Prosecutorial Council of Bosnia and Herzegovina, Ljiljana Filipović and Rusmir Šabeta, Analiza 
4. Izvješća Europske komisije za efi kasnost pravosuđa o europskim pravosudnim sustavima [Analysis of the Fourth 
Report of the European Commission for the Effi  ciency of Justi ce on European Judicial Systems], editi on 2010 
(Sarajevo: High Judicial and Prosecutorial Council of Bosnia and Herzegovina, March 4, 2011), p. 10.
20 “The Law on the Prohibiti on of Discriminati on in BiH,” Arti cle 13, para. 3.
21 Nezirović, “Proceedings for the Protecti on from Discriminati on,” p. 11.
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Analysis of the proceedings for the pro-
tecti on from discriminati on conducted by 
the non-governmental organisati on “Vaša 
prava” clearly points to the problem of 
misinterpretati on, even a lack of knowl-
edge of the specifi c rule on the burden of 
proof in civil proceedings in cases of dis-
criminati on by certain courts.22 For exam-
ple, in one ruling by which the claim was 
refused, the Municipal Court of Zavidovići 
states several ti mes in the reasoning of 
its decision that the “plainti ff  failed to 
prove…”, implying that by inerti a, the court 
interpreted the procedural obligati ons of 
parti es to the liti gati on in line with the 
general rule of the Civil Procedure Code, 
and not the special provisions of the LPD-
BiH.23 A ruling by which the claim was re-
fused, issued by the Municipal Court Mo-
star, is also indicati ve, given that the rea-
soning of the decision suggests that the 
“plainti ff  failed to provide, to that eff ect, 
any evidence to substanti ate and make 
probable its claim that a failure to make 
payments was a direct or indirect result 
of the omissions of the defendant”.24 The 
court disregarded the fact that the matt er 
at hand in this parti cular case pertained 
to a structural problem of lack of payment 
of wage contributi ons to a parti cular cate-
gory of the populati on in accordance with 
their legal right that the defendants – the 
Government of the Federati on of BiH and 
the government of the competent canton 
– can undoubtedly be charged of.

This also raises the potenti al issue of lim-
ited applicati on of this important rule 

only to the specifi c anti -discriminati on 
proceedings. Namely, the literal interpre-
tati on of Arti cle 15, Paragraph 1, of the 
LPDBiH, which refers to the burden of 
proof, namely refers only to proceedings 
initi ated on the basis of specifi c anti -dis-
criminati on lawsuits, and not on the al-
legati ons of discriminati on raised in on-
going court proceedings, administrati ve 
proceedings and administrati ve disputes. 
Such an interpretati on would signifi cant-
ly narrow down the applicati on of the rel-
evant Directi ves of the European Union, 
and as suggested by some commenta-
tors, this would be “contrary to the spirit 
and purpose of the law”.25 In Croati a, the 
burden of proof rule is applied both in 
civil and in administrati ve proceedings.26 
The Directi ves of the European Union on 
equality also require the applicati on of 
this rule before “civil courts or any other 
competent body”27.

Scant Jurisprudence in the Area of Dis-
criminati on

A major issue in this area is the fact that 
signifi cant court practi ce on the applica-
ti on of the LPDBiH has not been devel-
oped to date. Since the adopti on of the 
law, the non-governmental organisati on 
“Vaša prava” has conducted and is con-
ducti ng 22 cases in total before the courts 
and administrati ve bodies of Bosnia and 
Herzegovina, out of which three have re-
sulted in positi ve fi rst instance decisions 
to date.28 When this fi gure is compared 
with the overly present discriminati on 

22 Vaša prava, Pregled slučajeva Anti diskriminacionog pravnog ti ma NVO Vaša prava [Overview of Cases of the 
Anti -discriminati on Team of the NGO Vaša prava], May 2012, available in the archives of Analiti ka.
23 Ibid.
24 Ibid.
25 Nezirović, “Proceedings for the Protecti on from Discriminati on,” p. 4.
26 Lovorka Kušan, Croati a – Country Report 2010: Report on Measures to Combat Discriminati on: Directi ves 
2000/43/EC and 2000/78/EC: State of Aff airs up to 1 January 2011 (European Network of Legal Experts in the 
Non-Discriminati on Field, 2010), p. 56.
27 The Racial Equality Directi ve – “Council Directi ve 2000/43/EC,” Arti cle 8.
28 Vaša prava, Overview of Cases of the Anti -discriminati on Team of the NGO Vaša prava.
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in Bosnia and Herzegovina29, it reveals a 
startling discrepancy between the num-
ber of recorded instances of discrimina-
ti on and those brought before courts. 
This situati on is primarily conditi oned by 
the problems of individuals, and possibly 
their legal representati ves, to recognise 
that they are the victi ms of discrimina-
ti on. In additi on, an important limiti ng 
factor, considering the experiences of the 
European Union member states30, is the 
lack of readiness to initi ate judicial pro-
ceedings for the protecti on from discrim-
inati on, due to a lack of knowledge about 
the available mechanisms of protecti on, a 
fear of victi misati on, a lack of an eff ecti ve 
system of free legal aid, the deterrent ef-
fect of the obligati on of paying court fees 
and bearing the costs of the proceedings, 
as well as the length of the proceedings. 
Also, problems of a lack of trust of vic-
ti ms of discriminati on in the legal system 
have been observed, their expectati on of 
lengthy proceedings, and scepti cism con-
cerning the real prospects of changing 
the discriminatory practi ce by initi ati ng 
proceedings.31 However, the lack of court 
practi ce in anti -discriminati on protecti on 
cannot be linked only to a lack of infor-
mati on or the unwillingness of victi ms of 
discriminati on to confront such a nega-
ti ve social phenomenon in this manner. 

A large part of responsibility lies with 
the judiciary, given that proceedings that 
have been initi ated before the judiciary 
with the view to protect from discrimina-
ti on are not being processed in a ti mely 
manner, thus objecti vely casti ng a doubt 
on the eff ecti veness of judicial protecti on 
from discriminati on.  

Insuffi  cient Educati on of the Judicial Com-
munity 

In Bosnia and Herzegovina, not enough 
att enti on has been paid to the educati on 
of the judicial community on the applica-
ti on of the LPDBiH, including both the de-
fence att orneys and the representati ves 
of the competent bodies.32

The educati on of judicial bodies is espe-
cially important, given that they are the 
ones who are required to protect victi ms 
in the most effi  cient manner. However, 
in practi ce, provisions of other laws are 
frequently applied (e.g. the Labour Law)
in discriminati on cases as well, disregard-
ing the novelti es in proceedings provid-
ed for by the new law in this area, which 
have been introduced with the very aim 
of relieving the positi on of discriminati on 
victi ms.33 Thus, for example, in one case, 
the acti ng judge violated the provisions 

29 See, for example, European Commission, Bosnia and Herzegovina 2012 Progress Report (Brussels: European 
Commission, October 10, 2012), SWD(2012) 335 fi nal; Human Rights Watch, Second Class Citi zens: Discriminati on 
Against Roma, Jews, and Other Nati onal Minoriti es in Bosnia and Herzegovina (New York: Human Rights Watch, 
2012); Helsinki Committ ee for Human Rights in Bosnia and Herzegovina, Izvještaj o stanju ljudskih prava za pe-
riod januar – decembar 2011 [Report on the State of Human Rights: January - December 2011] (Sarajevo: Helsinki 
Committ ee for Human Rights in Bosnia and Herzegovina, 2012).
30 For further identi fi ed obstacles in that sense, related recommendati ons see Isabelle Chopin and Thien Uyen 
Do, Developing Anti -Discriminati on Law in Europe. The 27 Member States, Croati a, the Former Yugoslav Republic 
of Macedonia and Turkey compared (Luxembourg: Publicati ons Offi  ce of the European Union, 2011), p. 68–69.
31 Zbirni izvještaj o pojavnim oblicima diskriminacije (decembar 2011 – septembar 2012) [Summary Report on 
the Various Forms of Discriminati on (December 2011 – September 2012)], draft ed by  partner organisati ons of 
the Open Society Fund B&H Anti -Discriminati on Program as part of the “mapping discriminati on in BiH” compo-
nent of the program (ICVA, Prava za sve, Forum građana Tuzla, Helsinški parlament građana Banja Luka, Centar za 
ljudska prava Mostar, “Budi moj prijatelj”), available in the archives of Analiti ka.
32 European Commission against Racism and Intolerance, Fourth Report on Bosnia and Herzegovina (Strasbourg: 
European Commission against Racism and Intolerance, December 7, 2010), CRI(2011)2, para. 32.
33 A typical example is the fi rst instance decision of the Municipality Court of Travnik in the “two schools under 
one roof” case of pupil segregati on in Central Bosnia canton, No. 51 0 P 054522 11 P, October 3, 2011, dismissing 
the lawsuit by the non-governmental organisati on “Vaša prava” on the grounds of an alleged lack of standing that 
is, in fact, provided for by the LPDBiH.
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of the LPDBiH by mistakenly considering 
the proceedings before the Ombudsman 
and before the court as mutually exclu-
sive, rejecti ng the lawsuit for the protec-
ti on from discriminati on because of  pre-
viously completed proceedings before 
the Insti tuti on of the Ombudsman of 
BiH.34 The Ombudsman of BiH also found 
through its monitoring of court proceed-
ings in discriminati on cases that “diff er-
ent treatment by courts is very evident, 
which is a consequence of diff erent lev-
els of awareness among the judges them-
selves about discriminati on as a prohib-
ited social phenomenon.”35

However, it is worth noti ng that educa-
ti on in this area is, as a rule, restricted to 
judges and legal offi  cers in courts. On the 
other hand, ensuring adequate educati on 
on the standards for the protecti on from 
discriminati on is parti cularly relevant for 
defence att orneys and lawyers who work 
in associati ons or competent bodies pro-
viding legal aid. This target group, whose 
educati on is currently neglected, is par-
ti cularly important, because the decision 
on whether proceedings for the protec-
ti on from discriminati on will be initi ated 
at all in large number of cases depends 
on their awareness of the specifi c instru-
ments of protecti on that are available to 
victi ms under the LPDBiH. 

CONCLUDING OBSERVATIONS

The LPDBiH, which has been in force 
since 2009, has introduced many nov-
elti es that, if adequately implemented, 
could result in a signifi cant leap forward 

in combati ng this pervasive social phe-
nomenon in Bosnia and Herzegovina. 
However, numerous obstacles are in the 
way of achieving maximum eff ects of the 
new legislati on in this area. A part of the 
problem lies in the legal soluti ons, which, 
in some important segments, are not 
in line with best practi ce or the best in-
terests of the victi ms of discriminati on. 
This pertains, in parti cular, to the lack of 
specifi c, more fl exible rules on deadlines 
for fi ling lawsuits against discriminati on, 
the inadequate territorial jurisdicti on of 
courts, as well as the rules on bearing the 
costs of anti -discriminati on proceedings 
that place too heavy a burden on the vic-
ti ms of discriminati on and act as de-mo-
ti vati ng elements when deciding  to fi le 
a lawsuit. 

In additi on, numerous problems in the 
practi ce of judicial protecti on from dis-
criminati on have been acknowledged, 
representi ng a serious obstacle to effi  -
cient anti -discriminati on proceedings, 
and additi onally threatening the already 
low level of confi dence in the judiciary. 
Bearing in mind the numerous negati ve 
factors that victi ms of discriminati on in 
Bosnia and Herzegovina currently must 
overcome when deciding on whether to 
initi ate court proceedings to seek protec-
ti on from discriminati on – from the lack 
of adequate free legal aid to a lack of con-
crete and energeti c protecti on against vic-
ti misati on,  as well as the potenti al nega-
ti ve consequences they may suff er within 
their communiti es if they report discrimi-
nati on – courts simply must not allow to 
be one of many negati ve factors. An es-
pecially important problem in that  regard 

34 First instance verdict of the Municipal Court of Goražde, No. 45 0 P 021035 11 P, June 8, 2012.
35 The Insti tuti on of Human Rights Ombudsman of BiH, Izvještaj o pojavama diskriminacije u Bosni i Hercegovini 
za 2011. godinu [Annual Report on Occurrences of Discriminati on in Bosnia and Herzegovina for 2011], (Banja 
Luka: The Insti tuti on of Human Rights Ombudsman of BiH, February 2012), p. 26.
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is the fact that the legally-perscribed 
urgency of the anti -discriminati on pro-
ceedings is, as a rule, not observed. Such 
court practi ce is largely a refl ecti on of the 
structural problems of the judiciary also 
in the fi eld of judicial protecti on from 
discriminati on; systemati c preconditi ons 
would need to be established to address 
such practi ce. 

Other key problems in this area are of a 
general, structural nature: insuffi  ciently 
sti mulati ng environment for fi ling anti -
discriminati on lawsuits and inadequate 
promoti on of protecti on mechanisms in 
accordance with the new legal frame-
work, inadequate legal soluti ons for ac-
ti on and the adequate contributi on of 
non-governmental organisati ons in judi-
cial proceedings for the protecti on from 
discriminati on36, as well as insuffi  cient 
edu cati on of the judicial community, re-
sulti ng in the erroneous applicati on of 
the Law and frequent examples of courts 
acti ng against the interests of the victi ms 
of discriminati on. The problem could in 
part be solved through educati on; how-
ever, bearing in mind the recent adopti on 
of the LPDBiH, in certain cases, the best 
soluti on may be to amend the Law, i.e. to 
defi ne more precisely the legal provisions 
in a manner that would narrow down the 
possibility of their interpretati on contrary 
to the internati onally accepted highest 
standards for the protecti on of individu-
als against discriminati on.

In light of the fi ndings of our research, we 
believe that the considerati on of the fol-
lowing recommendati ons would result in 
bett er legislati on and practi ce in the fi eld 
of judicial protecti on from discriminati on 
in Bosnia and Herzegovina:

RECOMMENDATIONS TO THE 
LEGISLATOR

Costs of Anti -discriminati on Proceedings

1. As demonstrated by the experience of 
the European Union member states, in 
order to sti mulate the applicati on of the 
LPDBiH, it is necessary to allow for the 
exempti on from paying costs of proceed-
ings or at least for the reducti on of court 
fees in anti -discriminati on proceedings as 
well.

Electi ve Territorial Jurisdicti on

2. In order to facilitate access to justi ce 
for the victi ms of discriminati on, it is nec-
essary to introduce in the LPDBiH electi ve 
territorial jurisdicti on of courts that best 
suit the victi ms, as has already been done 
in the countries of the region. This would 
reduce fi nancial and technical obstacles 
in accessing courts to seek protecti on 
from discriminati on, which is parti cularly 
important for members of marginalised 
groups.

Time Limits

3. It is necessary to harmonise the LPD-
BiH with the standards of the European 
Union law, which would require that the 
statute of limitati on in these proceedings 
is no less favourable than the deadlines 
applicable in similar lawsuits. In the cur-
rent legal framework in Bosnia and Herze-
govina, this can be done either by a com-
plete aboliti on of special deadlines and 
envisaging the applicati on of the general 
statutory limitati on for this form of pro-
tecti on as well, as is the case in the coun-
tries of the region, or by  considerably 

36 See Boris Topić, Unused Potenti al: The Role and Importance of Non-governmental Organisati ons in the Protec-
ti on against Discriminati on in Bosnia and Herzegovina, (Sarajevo: Analiti ka – Center for Social Research, 2012).
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 extending the current, extremely restric-
ti ve ti me limits for fi ling anti -discrimina-
ti on lawsuits.

RECOMMENDATIONS FOR COURTS 
AND JUDICIAL STRUCTURES

Applicati on of Specifi c Rules of Anti -dis-
criminati on Judicial Proceedings to Exist-
ing Discriminati on Protecti on Proceedings

4. It is necessary to apply more favour-
able procedural mechanisms for victi ms, 
provided for by the LPDBiH, to both types 
of proceedings for the protecti on of the 
victi ms of discriminati on – both to inci-
dental protecti on and protecti on within 
separate anti -discriminati on proceed-
ings. This especially refers to the rule of 
urgency of the proceedings and the rule 
on shift ing the burden of proof. 

Urgent Proceedings

5. It is necessary to ensure strict obser-
vance of the rule of urgency in dealing 
with the moti ons for judicial protecti on 
from discriminati on. This primarily im-
plies greater att enti on of acti ng judges 
when conducti ng such proceedings, but 
also enhanced supervision of these pro-
ceedings by the presidents of courts and 
the High Judicial and Prosecutorial Coun-
cil BiH (HJPC BiH).

Proving Discriminati on

6. It is necessary to apply specifi c stan-

dards developed under European treaty 
law and the European Union law for prov-
ing discriminati on in proceedings for the 
protecti on from discriminati on. In light of 
these standards, it is of parti cular impor-
tance to ensure the correct applicati on of 
the rules on shift ing the burden of proof.

Educati on of the Judicial Community

7. For the purpose of prompt and effi  cient 
judicial protecti on of individuals from dis-
criminati on, it is important to provide for 
adequate and conti nuous educati on of 
judges and legal offi  cers in courts, as to 
ensure the correct applicati on of the LPD-
BiH and relevant internati onal standards 
for the protecti on from discriminati on. At 
the same ti me, it is important to provide 
for adequate educati on of defence att or-
neys and lawyers dealing with the issues 
of human rights and the protecti on from 
discriminati on, as well as for public offi  c-
es and non-governmental organisati ons 
providing legal aid.

Promoti ng Anti -discriminati on Liti gati on 
in Bosnia and Herzegovina

8. All of the recommendati ons above 
reach their full meaning only through ad-
equate and extremely necessary promo-
ti on of anti -discriminati on legislati on and 
educati on oft he public, with a special fo-
cus on vulnerable groups. This will enable 
individuals to recognise that they are vic-
ti ms of discriminati on and to know of the 
protecti on mechanisms that are available 
to them.

Open Society Fund B&H 
Anti -Discriminati on 
Program 

The policy brief is 
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Society Fund B&H 
Anti -Discriminati on 
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together partner 
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